Lamont County SDAB Adjournment Hearing

May 23/06 – Ref. Development Permit No. 1941/06
Presenter: Barry Eastwood speaking for Friends of Lamont County (FOLC).

Agenda Topic: Hearing (C) – Response to: “Chairman asks if the Appellant or the public have any objection to any member of the Board”.

The SDAB is a tribunal exercising quasi-judicial powers.  The concept of Natural Justice is fundamental to a tribunal like the SDAB.  The two main components of natural justice are;

· The right to be heard; and
· The right to a hearing from an unbiased tribunal.

An SDAB decision made under Part 3 of Lamont County’s LUB 632/02 is final and binding on all parties and all persons - subject only to an appeal upon a question of jurisdiction or law pursuant to the MGA.  Therefore, the scope and effect of an SDAB decision is decisive.
Due to this fact it is imperative that all members of the SDAB are seen to be unbiased so that justice is not only done via their presence in the decision making process, but is ‘seen’ to be done.  

On this matter the members of FOLC submit that Councilor Ray Lupushinsky be excused from the SDAB for the duration of all hearings concerning the appellant in development permit application # 1941/06 concerning sulphur on Section 35-55-20 W4.

The reasons for this are as follows:

Mr. Lopushinski presides as Chairperson of Alberta’s Industrial Heartland, Board of Directors.  Referring to Article 26 -  Duties of Chairman in the AIHA’s bylaws it states that: “ The Chairman shall, when present, preside as Chairman at all meetings of the members of the society and The Board and appoint all officials and committees as directed by the Board.  He shall perform all other and such usual duties as are performed by the Chairman.  The Chairman shall be a member ex-officio of all committees.

 We (FOLC) construe this as a potential for bias in development permit application #1941/06.  The mandate of the AIHA Board of Directors is to: (be) “Responsible for setting direction, and advocating industry development”.  Lamont County has been a member of the AIHA since its onset in 1998 and Councilor Lopushinski was instrumental in the development of the AIHA and the acceptance of the lands set aside in Lamont County.  
These lands are placed between the Towns of Lamont and Bruderheim.  Unlike the lands let aside in Strathcona and Sturgeon Counties which are placed relatively remotely from those Counties population centers and are along the North Saskatchewan River water supply, in mostly lower agricultural soils.  This is not the case in the AIHA lands in Lamont County.  
The AIHA has been very successful in marketing these lands to various Heavy Oil Upgrading interests.  They have made rigorous financial arguments on the benefits of the AIHA strategic locations.  The Upgraders are coming and the infrastructure and LUB’s for accommodating them will have to be in place if you follow this logic.  This includes the problem of sulphur handling and storage.  
In the County Council minutes for May 10, 2005 members of Hazco made a 45 minute presentation to Council on “a proposed industrial development within the Heartland Industrial area”.  Both Councilors Lopushinski Hrehorets were in attendance.  Mr. Larry Wall, Executive Director of the AIHA also joined the meeting in time for the Hazco presentation.  
FOLC is philosophically not opposed to AIHA, but we see a great potential for bias on any person sitting as a Director, and particularly as the Chairman, on its board.  It is like serving two masters.  How can a person be involved in a rigorous developmental entity like the AIHA – where billions of dollars directly involved with heavy oil upgrading – the fiscal future of Alberta – and unfortunately, their consequent sulphur derivative, are on the table ?   And, at the same time be unbiased in a controversial development project like that we debate today – as an AIHA necessity? The sulphur issue is a direct consequence of the evolution of heavy oil from Fort McMurray and dealing with it must be part of the AIHA’s  developmental strategy.  
Referring to the AIHA’s Organization Chart you can see a list of entities that are Ex-officio to the AIHA Board of which Councilor Lopushinski is the Chairman.  One of these Ex-officio members is the Northeast Capitol Industrial Association (NCIA) – a partnering organization with the AIHA.  
Two members of the NCIA are Shell Canada and BA Energy – two upgrading entities who consequently, produce sulphur (BA is not yet on stream).  

In the case of Shell Canada who operates a vast and growing Upgrader at Scotford, we see their corporate logo on some of Hazco’s documentation presented towards their approval arguments.  One of these documents (by CP Rail Engineering) is titled: Proposed sulphur Handling Facility – Shell Canada Ltd., Bruderheim Alberta.  It is dated June 28, 2005.  Another is titled: Athabasca Oil Sands Merchant Sulphur Forming Facility Project Summary Schedule.  The date for project’s early start on this document is May 2, 2005.  These dates point to a high confidence level on the part of Hazco and Shell in assurances that this project would proceed expeditiously on the land between Bruderhiem and Lamont - the appointed heartland sections.  Please note that Hazco’s first open house in Bruderheim occurred on June 28, 2005.
More recently, other evidence of Hazco’s (and their allies) confidence that their project would proceed can be found in last weeks Nickle’s P.O.S.T – Project Report dated May 13 – 19. 2006.  The submission was listed on May 17/06 (last Wednesday) and states that the Bruderheim, New Sulphur Forming & and Pastille Storage Facility will achieve a construction finish date, December 31, 2006.  It also mentions in the project scope that there will be a ‘future storage area expansion’.   The molten sulphur pipeline will come from Scotford.
Given the obvious relationships between business and promotional entities like Hazco, Shell, CP Rail and AIHA, and the evident confidence level on Hazco’s part that this sulphur project is an accomplished fate, how could we not be reasonably skeptical that any person acting as Chairman for both the SDAB for Lamont County and the AIHA, can reasonably act without bias? 

According to the Carswell Dictionary of Canadian Law (2nd Edition), bias is defined as:

· Partiality;

· Bias may rise from an interest in the proceedings;

· Bias sometimes rises with a connection to the case or with the parties of such character as to indicate a real likelihood of bias.

In the MGA (current as of May 10, 2005)  Section 627 (4) addresses persons who may not be appointed as members of a subdivision and development appeal board; I refer to (b): a person who carries out subdivision or development powers, duties and functions on behalf of the municipality.  
It appears to FOLC that this provision makes it difficult for any councilor to serve two boards with developmental duties and motivations – especially one in the AIHA region during this socio-economic shift from conventional oil & gas development into the heavy oil era with its consequent water, accumulative effects and sulphur issues.
The duty of a municipality in Part 1 of the MGA lists under ( C ) is “to develop and maintain safe and viable communities”.  FOLC deems its unfair and a breech of the concept of natural justice for Councilor Lopushinski to remain on the SDAB during the Hazco application process.  We are very serious and demand that he step down now before all other proceedings.  In fact due to the nature, scope and consequence of this application and in view of its 11 month long uneasy history, we suggest that the SDAB be populated 100% by public members to optimize reasonable neutrality.  For justice to be done – and be seen to be done natural justice must prevail.
Thank You,

Barry Eastwood
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